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STATEMENT OF IDENTIFICATION 

The National Organization on Fetal Alcohol Syndrome ("NOFAS") is 

a 501(c)(3) non-profit public health advocacy organization committed to 

preventing prenatal exposure to alcohol, drugs, and other substances known to 

harm fetal development by raising awareness and supporting women before and 

during their pregnancy and individuals, families, and communities living with 

Fetal Alcohol Syndrome ("FAS"), Fetal Alcohol Spectrum Disorders ("FASD"), 

and other preventable intellectual and developmental disabilities.  NOFAS 

represents children and adults seeking medical, mental health, education, 

rehabilitative and other therapeutic services for the effects of prenatal alcohol 

exposure.  FASD is the leading preventable cause of developmental disabilities and 

birth defects, and a leading known cause of learning disabilities, with nearly 

100,000 newborns in the United States every year exposed to heavy or binge 

drinking during prenatal development. 

Petitioner Zane Floyd ("Mr. Floyd") demonstrates many of the 

characteristics of an individual with FASD.  Although Mr. Floyd's case is an 

extreme example of the maladaptive behavior associated with FASD, 

approximately 60% of individuals with FASD have a history of legal trouble and 

50% have been confined in a jail, prison, treatment facility, or psychiatric hospital.  

Natalie Novick Brown et al., Prenatal Alcohol Exposure: An Assessment Strategy 
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for the Legal Context, 42–43 Int'l J.L. & Psychiatry 144, 144 (2015).  Accordingly, 

NOFAS, like the American Bar Association, believes that it is critical that law 

enforcement officials, courts, jurors, and corrections officers are educated about 

FASD and that it be appropriately considered during all stages of an individual's 

encounter with the criminal justice system, including sentencing, confinement, 

mitigation, diversion, and exclusion from the death penalty.  Am. Bar Ass'n, FASD 

Resolution and Report (Aug. 7, 2012), 

https://www.americanbar.org/groups/public_interest/child_law/resources/attorneys

/fasd-resolution/.  Mr. Floyd's case is particularly important for understanding 

disorders associated with FASD, vulnerabilities of affected individuals, 

opportunities for intervention, and the ultimate consequences of FASD in society; 

it also has profound implications regarding standards of decency for the treatment 

of the functionally disabled by the criminal justice system. 

NOFAS files this brief pursuant to Rule 29(b) of the Federal Rules of 

Appellate Procedure and Ninth Circuit Rule 29-2(a).  All parties to the appeal have 

consented to the filing of this brief. 

Pursuant to Rule 29(a)(4)(E) of the Federal Rules of Appellate Procedure, 

NOFAS certifies that no counsel for any party authored this brief in whole or in 

part; no party, nor counsel for any party, contributed financial support intended to 

fund the preparation or submission of this brief; and no individuals or 
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organizations other than NOFAS, its members, or its counsel contributed financial 

support intended to fund the preparation or submission of this brief. 

  

Case: 14-99012, 01/03/2020, ID: 11550794, DktEntry: 109, Page 8 of 28



 

 - 4 -  

INTRODUCTION 

 Zane Floyd ("Mr. Floyd") petitioned the District Court for the District of 

Nevada for habeas corpus relief due to errors occurring during his trial, including 

the sentencing phase when a jury sentenced him to death.  A significant basis for 

Mr. Floyd's petition was a claim of ineffective assistance of counsel, arguing 

Mr. Floyd's trial counsel failed to adequately investigate and present evidence of a 

diagnosis that Mr. Floyd has Fetal Alcohol Spectrum Disorder ("FASD").  In 

particular, Mr. Floyd's trial counsel failed to present evidence regarding FASD at 

the sentencing phase as a circumstance mitigating against the death penalty.  A 

panel of this Court affirmed the denial of Mr. Floyd's petition for relief, Floyd v. 

Filson, 940 F.3d 1082 (9th Cir. 2019).  While dismissing the potential value of 

evidence regarding FASD at the sentencing stage of Mr. Floyd's trial, the panel's 

opinion appeared to rely on assumptions about FASD that lack support in the 

record and are contradicted by scientific evidence. 

Because the panel's decision was based on improper and incorrect 

assumptions regarding FASD, NOFAS urges this Court to grant Mr. Floyd's 

Petition for Rehearing and Suggestion for Rehearing En Banc.   

At the very least, Mr. Floyd should be granted the opportunity of an 

evidentiary hearing in district court to present evidence of his FASD diagnosis and 

expert testimony regarding FASD more generally.  That evidence would show that 
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Mr. Floyd likely suffers from FASD and that individuals with FASD have 

permanent brain damage that impairs their cognitive and behavioral functioning.  

That evidence would also show that FASD is not merely cumulative to the other 

evidence presented at the penalty phase, and that FASD is not similar in "type" to 

Mr. Floyd's diagnoses of other disorders.  Mr. Floyd's petition for rehearing should 

be granted because this evidence should be developed and tested in an adversarial 

proceeding, rather than evaluated based on unscientific and incorrect assumptions 

about FASD. 

Furthermore, if this unscientific and unsupported comparison is left 

undisturbed in the panel's opinion, it could have unintended consequences.  Courts 

and parties could rely on the panel's opinion to draw a misleading equivalence 

between FASD and ADD/ADHD in various types of proceedings, including future 

death penalty proceedings.  In addition, the panel's approach conflicts with that of 

the Fourth Circuit, see Williams v. Stirling, 914 F.3d 302 (4th Cir. 2019), setting up 

a potential circuit split.  The Court should seize the opportunity to clarify the 

opinion and recognize the stark differences between FASD and other behavioral 

disorders, including ADD/ADHD. 
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ARGUMENT 

I. THE PANEL IMPROPERLY RELIED ON INCORRECT AND 
UNSUPPORTED ASSUMPTIONS REGARDING FASD 

The panel evaluated Mr. Floyd's claim of ineffective assistance of counsel 

by examining whether his counsel's performance "fell below an objective standard 

of reasonableness" and, "if so, that there [was] a reasonable probability that, but for 

counsel's unprofessional errors, the result of the proceeding would have been 

different."  Floyd, 940 F.3d at 1091 (citing Strickland v. Washington, 466 

U.S. 668, 688, 694 (1984)).  In determining the risk of prejudice that resulted from 

any failure by Mr. Floyd's trial counsel, the panel "consider[ed] whether it [was] 

reasonably probable that the jury otherwise 'would have concluded that the balance 

of aggravating and mitigating circumstances did not warrant death' in light of 'the 

totality of the evidence' against" Mr. Floyd.  Id. (quoting Strickland, 466 U.S. 

at 695). 

The panel ultimately decided "there [was] no reasonable probability that, 

had the jury heard from an FASD expert, it would have concluded that mitigating 

factors outweighed aggravating factors such that Mr. Floyd did not deserve a death 

sentence."  Id. at 1091.  In reaching that conclusion, the panel relied on 

assumptions regarding FASD and the type of evidence that Mr. Floyd might have 

been able to present—assumptions that were not based on anything in the record 

and are contradicted by existing scientific research.   
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In its opinion, the panel appeared to equate FASD with Attention Deficit 

Disorder ("ADD") and Attention Deficit Hyperactivity Disorder ("ADHD"), 

suggesting that a juror would not consider "a formal FASD diagnosis more severe 

and debilitating than ADD/ADHD and Floyd's other mental illnesses."  Id. at 1092.  

The panel further concluded that testimony by an expert in FASD would have 

added nothing of consequence to the jury's understanding of mitigating and 

aggravating circumstances, because "the defense had suggested" that Floyd's 

ADD/ADHD and other mental illnesses "included effects on his mental state of his 

mother's drinking and drug use during pregnancy, but without using FASD 

terminology."  Id.  Finally, the panel determined, without support, that evidence 

detailing and explaining Floyd's FASD would have differed only "somewhat in 

degree, but not type" from "the evidence that would have supported the FASD 

diagnosis as well as the implication that the evidence explained Floyd's behavior."  

Id. at 1093. 

Mr. Floyd has never had an opportunity to present evidence of his FASD 

diagnosis or expert testimony regarding FASD more generally.  Without any such 

evidence in the record, the panel could not properly evaluate the strength or nature 

of the evidence that Mr. Floyd might have presented.  Without an evidentiary 

hearing, Mr. Floyd has not had an opportunity to demonstrate to any court the type, 

degree, and persuasiveness of FASD evidence that is available.   
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By instead relying on assumptions that are not supported in the record and 

which Mr. Floyd has not had an opportunity to contest or refute, the panel 

sidestepped decades of scientific and medical research showing that FASD is 

fundamentally different from ADD/ADHD and other conditions.  Testimony by an 

expert familiar with that research and with Mr. Floyd could have explained to 

jurors that Mr. Floyd may have been unable to regulate his behavior due to FASD-

induced permanent brain damage.   

By equating FASD to ADD/ADHD and concluding that evidence and 

testimony regarding FASD would not have differed in type from evidence already 

in the record, the panel contradicted scientific evidence that FASD and 

ADD/ADHD are distinct conditions with different causes and effects and ignored 

the value of testimony explaining why and how FASD may lead to and explain an 

individual's criminal behavior. 

II. NEURODEVELOPMENTAL DEFICITS CAUSED BY FASD ARE 
DIFFERENT IN TYPE AND SEVERITY FROM THOSE 
ASSOCIATED WITH OTHER CONDITIONS 

Since it was first recognized in 1973, Fetal Alcohol Syndrome ("FAS") has 

been associated with three main diagnostic features: 1) pre-and/or postnatal growth 

deficiency, 2) a characteristic pattern of facial anomalies, and 3) central nervous 

system dysfunction, including structural brain damage. Edward P. Riley et al., 

Fetal Alcohol Spectrum Disorders: An Overview, 21 Neuropsychol. Rev. 73, 73–

74 (2011).  Over time, additional research into the effects of prenatal alcohol 
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exposure has led to an understanding that FAS is only one of many potential 

outcomes—a group of conditions now known as FASD.  Id. at 74. 

Prenatal alcohol exposure affects every stage of an individual's brain 

development and disrupts subsequent cognitive, motor, and behavioral functions.  

Id. at 77.  Neuroimaging studies have found that prenatal alcohol exposure leads to 

a decrease in brain volume/size, reductions in gray matter, and disorganization of 

the central nervous system, as well as other brain abnormalities.  Sarah N. Mattson 

et al., Fetal Alcohol Spectrum Disorders: A Review of the Neurobehavioral 

Deficits Associated with Prenatal Alcohol Exposure, 43 Alcoholism 1046, 1050 

(2019); S. Christopher Nuñez et al., Focus On: Structural and Functional Brain 

Abnormalities in Fetal Alcohol Spectrum Disorders, 34 Update on Brain Pathology 

121, 122–27 (2011).  That permanent brain damage correlates with significant 

neurological, cognitive, and behavioral deficits.  Mattson et al., supra, at 1050–51.  

In particular, individuals with FASD typically have deficits in general intelligence, 

executive function (higher-order cognitive processes like working memory, 

problem solving, planning, and response inhibition), impulse control, concept 

formation, and adaptive functioning (skills necessary for everyday life, including 

leading an independent life, keeping social relationships, and integrating 

effectively into society).  Id. at 1051–55.  FASD is also strongly associated with 
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decreased IQ, reduced motor skills, impaired attention, lower scores on verbal 

fluency measures, and reduced language skills.  Id. 

The various cognitive and behavioral deficits associated with FASD lead to 

simultaneous diagnoses of other neurological, mental, and behavioral conditions in 

individuals with FASD at much higher rates than in members of the general public.  

See, e.g., Svetlana Popova et al., Comorbidity of Fetal Alcohol Spectrum Disorder: 

A Systematic Review and Meta-analysis, 387 Lancet 978 (2016) (identifying and 

estimating the prevalence of comorbid conditions in individuals with FAS).  For 

example, studies have shown that whereas 6.7% of the general population in the 

United States is affected by ADHD, more than 51% of individuals with FAS are 

diagnosed with disturbances of activity and attention.  Id. at 984 tbl. 2.  Other 

conditions with much higher prevalence rates in individuals with FAS than in the 

general population include visual impairment, hearing loss, lifetime alcohol and 

drug dependence, language impairments, intellectual disabilities, and conduct 

disorders.  Id. 

Despite high rates of comorbidity, however, FASD is not equivalent to and 

should not be confused with ADD/ADHD or other conditions.  ADHD is "a 

persistent pattern of behavior including hyperactivity and impulsivity, and/or 

inattention."  Elizabeth Peadon & Elizabeth J. Elliott, Distinguishing Between 

Attention-Deficit Hyperactivity and Fetal Alcohol Spectrum Disorders in Children: 
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Clinical Guidelines, 6 Neuropsychiatric Disease & Treatment 509, 509 (2010).  

Causes of ADHD include a strong genetic component and a variety of possible 

environmental contributors (including exposure to toxins, prematurity, adverse 

childhood experiences, illness, and head trauma).  Id.  Individuals with ADHD are 

often able to improve on their deficits as they age and live independently in 

society.  See, e.g., Nicole Crocker et al., Comparison of Adaptive Behavior in 

Children with Heavy Prenatal Alcohol Exposure or Attention-Deficit/Hyperactivity 

Disorder, 33 Alcoholism 2015, 2021 (2009) (concluding that individuals with 

ADHD have a "development delay in adaptive ability" and are able to improve 

over time).  The average annual cost of treating and managing ADHD was 

estimated to be $649 per individual in 2003.  Larry Burd et al., Children and 

Adolescents with Attention Deficit-Hyperactivity Disorder: 1. Prevalence and Cost 

of Care, 18 J. Child Neurology 555, 561 (2003).   

In contrast, FASD is characterized by a very specific and permanent cause: 

prenatal alcohol exposure that interferes with human development during 

gestation, causing permanent brain damage and resulting in structural and 

functional brain abnormalities and an array of effects on cognition and behavior.  

Mattson et al., supra, at 1050.  Individuals with FASD are often unable to improve 

functioning over time and frequently cannot live independently.  See, e.g., Larry 

Burd & Jacob Kerbeshian, Commentary: Fetal Alcohol Spectrum Disorders, 2 Int'l 
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J. Alcohol & Drug Research 3, 4–5 (2013).  FASD is also extraordinarily costly: 

the average annual cost of care for an adult with FASD is estimated to be $24,308.  

Jacob R. Greenmyer et al., A Multicountry Updated Assessment of the Economic 

Impact of Fetal Alcohol Spectrum Disorder: Costs for Children and Adults, 12 J. 

Addiction Med. 466, 471–72 (2018). 

FASD is also distinct from ADHD in its effects on individuals' cognitive 

abilities, behaviors, and lives.  FASD results in a wide range of serious 

neurodevelopmental deficits that can severely limit the ability of an individual to 

function in society and that individuals with ADD/ADHD may not experience to 

the same degree or with the same permanency.  Compared to individuals with 

ADHD, individuals with FASD typically have more significantly impaired intellect 

and lower IQ scores; greater deficits in executive function, including problem 

solving and planning; and more significantly impaired social cognition.  Mattson et 

al., supra, at 1052–53 tbl. 2. 

Although individuals with FASD and individuals with ADD/ADHD both 

may exhibit impaired adaptive functioning skills, those with FASD often 

experience an arrest in development, whereas an individual with ADHD can 

improve those skills with age.  Id. (citing Crocker et al., supra, at 2015–23 (2009)).  

Adaptive functioning skills refer to the ability to meet appropriate expectations of 

personal independence and social responsibility, including the ability to perform 
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everyday tasks and adapt to changes in environment.  Crocker et al., supra, at 

2016.  An individual's ability to manage everyday stressors and complete basic 

tasks necessary for daily living depend heavily on adaptive functioning skills that 

are appropriately developed for a person's age.  Id.   Studies have shown, however, 

that children with ADD/ADHD continue developing those skills as they age, 

whereas children with FASD show no improvement over time.  Id. at 2021.  An 

individual with FASD may therefore never be able to adequately manage stressors 

and handle environmental changes to the extent necessary to live independently. 

In its opinion, the panel also appeared to suggest that evidence presented by 

Mr. Floyd's trial counsel showing that Mr. Floyd's mother used other substances 

and drugs while pregnant with Mr. Floyd was of a type similar enough to evidence 

of FASD that Mr. Floyd was not prejudiced by the lack of FASD-specific 

evidence.  Floyd, 940 F.3d at 1092.  Prenatal alcohol exposure alone, however, 

causes FASD and poses a greater risk to neurodevelopment than maternal use and 

abuse of other substances, including tobacco and drugs like marijuana or 

methamphetamine.  Jeffrey R. Wozniak et al., Clinical Presentation, Diagnosis, 

and Management of Fetal Alcohol Spectrum Disorder, 18 Lancet Neurology 760, 

760 (2019).  Because other substances cannot cause FASD and generally do not 

pose the same threat to neurodevelopment as alcohol, evidence of prenatal 
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exposure to substances other than alcohol and conditions that may result from that 

exposure is not equivalent to or a substitute for evidence regarding FASD.   

Finally, experts on FASD have recognized that it is the equivalent of an 

intellectual disability and proposed a framework for treating it as such.  Stephen 

Greenspan et al., FASD and the Concept of 'Intellectual Disability Equivalence', in  

Fetal Alcohol Spectrum Disorders in Adults 241, 241 (Monty Nelson & 

Marguerite Trussler eds., 2016).  In recent years, some states, including Minnesota 

and Alaska, have codified FASD as a developmental disability.  Minn. 

Stat. § 252.27; Alaska Stat. § 47.20.290.   

Individuals with FASD frequently have needs that are identical to people 

with intellectual disabilities defined by particularly low IQ scores, but do not 

qualify as actually having an intellectual disability because their IQ scores are too 

high.  Greenspan et al., supra, at 241.  The IQ score measure does not adequately 

capture many areas of intellectual disability, like deficits in social intelligence, 

executive functioning, and adaptive functioning that significantly affect individuals 

with FASD.  Id. at 242–44.  The fact that such measures frequently misjudge the 

intellectual ability of individuals with FASD, who often function at the same level 

as individuals who are considered intellectually disabled due to lower IQ scores, 

places them at special risk of wrongful execution, comparable to the risk faced by 

intellectually disabled individuals facing the death penalty.  See Atkins v. Virginia, 
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536 U.S. 304 (2002).  This case provides an opportunity to examine and recognize 

that special risk—an opportunity this Court could seize by granting Mr. Floyd a 

rehearing. 

III. MR. FLOYD SHOULD BE ALLOWED AN EVIDENTIARY 
HEARING TO PRESENT EVIDENCE OF HIS FASD AND THE 
RESULTING NEURODEVELOPMENTAL AND BEHAVIORAL 
DEFICITS 

Evidence and expert testimony detailing Mr. Floyd's neurodevelopmental 

deficits and showing that they resulted specifically from FASD would provide 

important proof of a mitigating circumstance that likely would have changed at 

least one juror's balancing of mitigating versus aggravating factors in deciding 

whether Mr. Floyd deserves the death penalty.  Because Mr. Floyd has never been 

allowed an evidentiary hearing to present that evidence, however, the jurors who 

sentenced him to death, the district court that denied his habeas petition, and the 

panel that denied his appeal in this case have never had before them complete and 

accurate information sufficient to understand his FASD and properly weigh it as a 

mitigating circumstance that may make him less deserving of the death penalty. 

Evidence that Mr. Floyd's mother drank while pregnant with Mr. Floyd and 

that he suffers from conditions including ADD/ADHD, combined with 

insinuations that his mother's drinking may have led to those conditions, see Floyd, 

940 F.3d at 1092–93, is not sufficient for a court, let alone a juror, to understand 

the true nature, effect, and severity of FASD.  An expert on FASD is necessary to 
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explain the prevalence, scope of consequences, and phenotype of an individual 

who is affected by prenatal alcohol exposure.  Many medical practitioners, public 

health professionals, policymakers, and systems of care frequently do not even 

fully understand FASD, and regularly fail to identify or diagnose FASD.  See Larry 

Burd & William Edwards, Fetal Alcohol Spectrum Disorders: Implications for 

Attorneys and Courts, Crim. Just., Fall 2019, at 21, 23–24.  As of 2007, 42 percent 

of psychologists underestimated the prevalence of FASD, over 70 percent lacked 

training in FASD, and 82 percent were unprepared to manage people with FASD.  

Id. As of 2006, only 62 percent of pediatricians felt prepared to identify FASD and 

only 50 percent felt prepared to diagnose it.  Id.  Overall, less than one percent of 

people affected by FASD in the United States are diagnosed.  Id.  

Testimony from an expert on FASD explaining the neurobiological 

implications of an FASD diagnosis would provide evidence of a fundamentally 

different type than evidence merely of prenatal alcohol exposure and diagnosis of 

other conditions that are often comorbid with FASD.  See Williams v. Stirling, 914 

F.3d 302, 316 (4th Cir. 2019) (holding that investigation by counsel into evidence 

of defendant's FAS would have been "substantively different from the defense 

team's investigation into other mental illnesses and behavioral issues because FAS 

could have established both cause and effect for [defendant's] criminal acts" and 
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"could have provided to the jury evidence of an overarching neurological defect 

that caused [defendant's] criminal behavior").   

For example, Dr. Natalie Novick Brown, a leading expert on FASD, 

concluded in 2006 after reviewing testimony, and numerous records, reports, 

evaluations, photographs, and raw data regarding Mr. Floyd, that he met criteria 

for an FASD diagnosis.  Decl. of Natalie Novick Brown, Ph.D., Pet'r's Excerpt of 

R., at EOR0998–1019, 1001 (hereinafter "Novick Brown Decl.").  Specifically, 

Dr. Novick Brown opined that Mr. Floyd was affected by FAS Type 3, a condition 

characterized in part by "a pattern of behavioral and/or cognitive abnormalities 

inconsistent with developmental level and unexplained by genetic background or 

environmental conditions."  Id. at EOR1002.  Those abnormalities include, among 

other things, "poor impulse control, problems in social perception, . . . poor 

capacity for abstraction, . . . and problems in memory, attention, or judgment."  Id. 

Testimony from experts like Dr. Novick Brown is extremely important for a 

jury to consider when weighing whether a defendant deserves the death penalty 

because factors portrayed as aggravating circumstances may actually be explained 

as behavioral manifestations of FASD.  A lack of expert testimony or other 

evidence explaining the link between FASD and those behavioral manifestations 

prevents a jury from considering a significant mitigating circumstance that may 

outweigh aggravating circumstances. 
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For example, FASD may explain an individual's lack of self-control and/or 

inability to recognize when his conduct subjects others to harm, interpret social 

cues, or conform to social norms.  Individuals with FASD may commit serious 

crimes, including major sexual boundary violations, because they are unable to 

distinguish between appropriate and inappropriate environmental cues and 

integrate them into their own behavior.  See, e.g., Mattson et al., supra, at 1050–

51; see also Novick Brown Decl. at EOR1006. 

In Mr. Floyd's case, Dr. Novick Brown noted, for example, that Mr. Floyd 

exhibited extreme impulsivity, showing "flashes of severe anger" that he "had 

difficulty controlling even in [a] highly structured testing environment."  Novick 

Brown Decl. at EOR1006–07.  Those behaviors, she noted, were relevant to 

Mr. Floyd's "uncontrolled aggression during his crimes" and were consistent with 

neurodevelopmental disorders observed in Mr. Floyd.  Id.  Those 

neurodevelopmental disorders were "consistent with the type of primary 

disabilities typically seen in individuals diagnosed with FASD."  Id. at EOR1004.  

In Dr. Novick Brown's judgment, Mr. Floyd also displayed significant deficits in 

social skills, impulse control, and judgment—all consistent with FASD-induced 

neurodevelopmental disabilities.  Id. at EOR1009. 

The criminal justice system by its nature frequently portrays such factors as 

aggravating circumstances that make a defendant more deserving of a harsh 

Case: 14-99012, 01/03/2020, ID: 11550794, DktEntry: 109, Page 23 of 28



 

 - 19 -  

punishment, including the death penalty.  The panel noted, for example, that "the 

especially shocking nature of Floyd’s crime, during which he killed multiple 

unarmed people at close range, without provocation, and in their workplace," made 

it "unlikely" that evidence regarding Mr. Floyd's FASD would have convinced a 

single juror to change the outcome of Mr. Floyd's sentencing.  Floyd, 940 F.3d 

at 1092.  An expert on FASD, however, can explain to a jury or court that the 

individual was unable to control himself or regulate his behavior because of 

lifelong brain damage due to prenatal alcohol exposure.   

Dr. Novick Brown explained in 2006 that, "when faced with events that 

trigger negative emotions, individuals with FASD," like Mr. Floyd, "often 

overreact and behave impulsively without the moderating (i.e., socializing) steps 

involved in healthy executive functioning."  Novick Brown Decl. at EOR1010.  

Dr. Novick Brown then noted that Mr. Floyd's crimes "occurred shortly after he 

drank an excessive amount of alcohol, used methamphetamine, and experienced 

several stressful events: job problems, the death of his cousin, the 'loss' of his best 

friend to homosexuality, the loss of his girlfriend, his unsuccessful return home to 

live with his parents, the loss of his entire paycheck to gambling, and $10,000 

debts that he was behind in paying."  Id. at EOR1011.   

Furthermore, an individual living without a proper diagnosis of FASD may 

be deprived of adequate services and effective treatment to prevent the negative 
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manifestations of neurobehavioral deficits resulting from FASD.  See id. at 

EOR1010.  An expert in FASD could explain to a court or jury that an individual 

with FASD may experience "adverse life outcomes because his primary disabilities 

were not accurately diagnosed and treated."  Id. (emphasis added).  Indeed, in 

Mr. Floyd's case, "it is highly likely that his secondary disabilities," including 

substance abuse, inappropriate sexual behavior, dependent living, criminal 

behavior, and unrestrained brutal aggression, "would have been more manageable 

and less extreme, if they had developed at all," if Mr. Floyd had received 

appropriate treatment for his FASD-induced primary disabilities during childhood.  

Id. 

Because of the lack of understanding of the nuances of FASD among other 

medical practitioners and experts, testimony from an expert in FASD regarding 

Mr. Floyd's diagnosis and FASD in general would have been powerfully 

persuasive evidence for the jury to consider before deciding that Mr. Floyd 

deserved the death penalty.  That evidence likely would have changed at least one 

juror's mind about the relative weight of aggravating and mitigating circumstances.  

Mr. Floyd at least deserves the opportunity to test his evidence at an adversarial 

evidentiary hearing, rather than having it judged by extra-record and incorrect 

assumptions regarding FASD.   
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CONCLUSION 

For the foregoing reasons, NOFAS respectfully urges the court to grant 

Mr. Floyd's Petition for Rehearing and Suggestion for Rehearing En Banc.  

Dated: January 3, 2019 Respectfully submitted, 

 

MILLER NASH GRAHAM & DUNN LLP 

 

s/ Thomas C. Sand     
Thomas C. Sand, Oregon Bar No. 773322 
Nicholas H. Pyle, Oregon Bar No. 165175 
MILLER NASH GRAHAM & DUNN LLP  
Attorneys for the National Organization on 
Fetal Alcohol Syndrome 
3400 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204 
503-224-5858  

 

  

Case: 14-99012, 01/03/2020, ID: 11550794, DktEntry: 109, Page 26 of 28



 

 - 22 -  

CERTIFICATE OF COMPLIANCE 

This brief complies with the type-volume limitation of Ninth Circuit 

Rule 29-2(c)(2) because it contains 4,198 words, excluding the parts of the brief 

exempt by FRAP 32(f). 

This brief complies with the typeface requirements of FRAP 32(a)(5) and 

the type style requirements of FRAP 32(a)(6) because it has been prepared in a 

proportionally spaced typeface using Microsoft Word in 14 point Times New 

Roman font. 

Dated: January 3, 2019 s/ Thomas C. Sand     
Thomas C. Sand, Oregon Bar No. 773322 
Nicholas H. Pyle, Oregon Bar No. 165175 
MILLER NASH GRAHAM & DUNN LLP  
Attorneys for the National Organization on 
Fetal Alcohol Syndrome 
3400 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204 
503-224-5858 

 

  

Case: 14-99012, 01/03/2020, ID: 11550794, DktEntry: 109, Page 27 of 28



 

 - 23 -  

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the United States Court of Appeals for the Ninth Circuit by using the 

appellate CM/ECF system on January 3, 2019. 

Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 

Dated: January 3, 2019 s/ Thomas C. Sand     
Thomas C. Sand, Oregon Bar No. 773322 
Nicholas H. Pyle, Oregon Bar No. 165175 
MILLER NASH GRAHAM & DUNN LLP  
Attorneys for the National Organization on 
Fetal Alcohol Syndrome 
3400 U.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204 
503-224-5858 

 

Case: 14-99012, 01/03/2020, ID: 11550794, DktEntry: 109, Page 28 of 28


